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struct telegraph or telephone lines for interstate business, or to 
construct steam-railroads, those utilities being specifically excepted 
from the operation of the Broughton Act. 

E. J. S. 

Lottery: What Constitutes a Lottery. — The question of 
what constitutes a lottery is one of great practical importance when 
considered from the viewpoint of modern advertising. In the 
rush of competition many novel advertising schemes are devised, 
having as their object the offering of alluring inducements to 
prospective purchasers. As a result, our courts are frequently 
called upon, as was the Circuit Court of Appeals in the case of 
Eastman v. Artnstrong-Byrd Music Company 1 , to pass judgment 
upon these schemes, and it has become a matter of increased 
importance that business men know just what constitutes a lottery. 

The authorities agree that in order to constitute a lottery there 
must be three elements, namely, a consideration, the element of 
chance, and a prize. The consideration involved need not of 
necessity be a money one. Any transfer of property is sufficient, 
and some courts go so far as to hold that labor or any other 
detriment to the purchaser will constitute a consideration. Chance 
is best defined as an event which does not happen as the result 
of calculation, design, or the operation of known laws. If the 
power of reason, or will is exercised upon the selection of the 
winner there is no lottery. By prize is meant some advantage or 
inequality in amount or value which is in the nature of a prize. 
All three of these elements must be present or no lottery exists. 
The element of chance is perhaps the most essential ingredient, 
and if the court, can find such an element, to use the words of 
Chief Justice Perley in the case of State v. Clarke, 2 "the name 
given to the process and the form of the machinery used to 
accomplish the object are not material, provided the substance 
of the transaction is a distribution or disposition of property by 
lot". The courts will not inquire into the name, but determine the 
character of the scheme by the nature of the transaction. It is 
not material that each purchaser of a chance is to be awarded a 
prize, 3 nor does the fact that no plan of distribution has been 
determined upon, 4 or that the prizes were not known and desig- 
nated when the tickets or chances were subscribed, 5 alter the 
nature of the scheme. 

The problem involved in the lottery question which is of 
interest to the business men, is that of attracting purchasers by 



1 (Feb. 23, 1914), 212 Fed. 662. 

2 (1856), 33 N. H. 329, 66 Am. Dec. 723. 

3 Randle v. The State (1875), 42 Tex. 580. 

* Thomas v. The People (1871), 59 111. 160. 

"The Governors, etc., v. The American Art-Union (1852), 7 N. Y. 
228. 
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the promise of a gift or prize, and at the same time avoiding a 
conflict with the anti-lottery laws which exist in most states. 
The question is of even greater importance in view of the 
federal statutes which forbid the carrying in the mails of any 
lottery advertisements or notices of results. In the principal 
case the music company offered a prize for the neatest correct 
solution of a number puzzle, the award to be determined by a 
committee of prominent business men. The court held that this 
was not a lottery as the element of chance was lacking and that 
the fact that the committee had not considered any answers 
except those of unique design, did not alter the case. The scheme 
which is now in most common use is the so-called "gift enterprise", 
where a ticket is given with a purchase, the ticket entitling the 
holder to a chance to win a prize which has been offered. The 
courts have almost universally held such schemes to be lotteries, 
holding that it makes no difference that the ticket or chance is 
procured by the purchase of goods as long as the prizes are dis- 
tributed by chance. 6 Tickets given with purchases, such tickets 
allowing the holder to cast a vote for the winner of the prize, are 
held not to come under the head of lotteries. The so-called 
"guessing contests", where each purchaser is allowed to make a 
guess, for example, as to the number of beans in a jar, the indi- 
vidual making the best guess being declared the winner of the 
prize, have been the subject of a conflict of authorities. The 
English cases hold that the element of skill and science enters 
into the transaction, as these guesses can be based on scientific 
calculation. For many years the American courts followed this 
line of cases but in recent years this doctrine has been repudi- 
ated, 7 and our courts seem inclined to hold that if the influence of 
skill is apt to be thwarted by chance, it will be immaterial that 
the conditions of the distribution permit the exercise of judgment 
to some extent, and such schemes are adjudged to be lotteries. 

Distribution of land by lot is held to be a lottery, although 
such is not the case when the owners of several parcels of land 
agree among themselves to distribute them by lot. Various forms 
of slot machines have been held to be lotteries. The general rule 
followed in these cases is that where there is a chance to win 
more than the value of the amount risked, the scheme is a lottery. 

A. H. C. 

Officers: Right of a Woman to Hold Public Office. — In 
the case of State v. De Armijo 1 the court held that, since the 
statutory law of New Mexico neither expressly conferred nor 

6 Lohman v. The State (1881), 81 Ind. 15. 

7 Relying upon the case of Waite v. Press Pub. Ass'n. (1907), 1SS 
Fed. 58, and the opinion of Attorney-General Moody which overruled 
the opinions of his predecessors. 

1 (New Mex., Apr. 20, 1914), 140 Pac. 1123. 



